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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

| N the Matter of the Appeals) of

RONALD G. DOE and ROBERT (. AND - .
LAURA Pl CKI NG o

For Appellants: Jack Lopin, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
I srael Rogers, Associate Tax Counsel

OP{yN{yON

These appeal s are nmade pursuant to section 18594 of
t he Revenue and Taxation Code fromthe action of the Franchise
o Tax Board on the protests of Ronald G Doe against a proposed
e assessnment of additional personal income tax in the amount of
$2,507.15 for the year 1955, and of Robert C. and Laura Picking
agai nst a proposed assessment of additional personal income
tax in the anount of $2,525.20 for the year 1955. |

The sol e issue raised bﬁ/ these appeal s' concerns the
date of ternmination of a partnership, forpurposes of determin-

_ing the K.ear. in which the partners' distributive shares of
Bartners ip incone are properly included in their gross incone.'
"Because of the identity of facts and |egal PI‘I nci pl es invol ved,
the two appeal s are conbined for purposes of this opinion.

Appel | ants Ronald G Doe and Robert C. Picking were
sol e partners inthe operation of the Celeste Construction
Conpany, a building devel oprent firm On August 1, 1955,
appel I'ants agreed to dissolve their partnership. On that date .
appel I ant Picking began the operation of a sole proprietorship
under the nane of Celeste Construction Conpany, the sanme name as
the partnership. He carried on that business from oremises
formerly occupied by the partnership and utilized furniture,
fixtures and vehicles which had bel onlged to the partnership,

On Sept ember 1, 1955, appellant Doe al'so started his own
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. busi ness, using vehicles which had been the F[])r_operty of the
&artnershl p and operating fromprenfses which it had owned.
. November 18,1955, appel | ant-Doe incorporated his business
under the name of Ronald G Doe Conpany, Inc.

~On Septenber 30, 1955, entries were made in the
partnership books showing the distribution to appellants of
virtually all vehicles and real estate owned by the Partnershl p.
Appel 'ant Doe transferred his share of these aSsets to the ’
corporation which he had forned. Additional partnership assets
were sold in late 1955, and before the end of that year, each
partner received assets with a net worth of $203,078.03.

The only evidence of partnership assets remaining
after 1955 is a bank account which remained open into 1956
under the nane of Cel este Construction Conpany. On January 1,
1956, the bal ance in that account was $96.27 and on March %(o,
1956, it was $175.74. During the nonth of April of that year,
. $1,500.00 was deposited and appellant Doe wote two checks -
on the account totalling $1,600,00, The disbursenments 'from
the account weremade in settlenent of liabilities which had
been incurred by the partnership. The account was finally

cl osed on June 20, 1956,

, _ Al though a partnership is notitself a taxpayer,
. - It does have a taxable year forpurposes of conputing the
' ‘income taxable to the individual partners. (Rev. & Tax. Code,
§ 17862.) Appellants' partnership had a taxable g_ea_r endi ng
January 31, 1955, while appellants filed their individual
‘income tax returns on-a cal endar year basis.

_Appel lants reported their distributive shares of
partnership incone for the fiscal year ended January 31, 1955,
In their 1955 individual returns. Al income subsequently
earned was reported in their 1956 returns. Respondent deternined
that the partnership termnated in 195&, and that appellants there-
fore shoul d have included the partnership incone which they
_reported in 1956intheir 1955 income. This adjustnent resulted
I N respondent's assertion of deficiencies in tax due for 1955,

_ The conputation of the income of a partner for a'
given taxable year is based on the partnership inconme for any
taxabl e year of the partnership endi ng within or with the_
taxabre year of the partner. (‘Rev. & Tax. Code, § 17861.).

An exi sting Part_nersm p shall be considered as continuing'if
it is not termnated. (Rev. & Tax. Code, § 17867, subd. (a).)
A partnership shall be considered as term nated, thereby
closing its taxable year, if "Nopart of any business, financial
operation, or venture of the partnership continues to be carried

onby any of its partners in a partnership...." (Rev. & Tax. Code,
: ‘ § 17867, subd. (v (U(A%-) Regul ations pronul gated in connection
: with section 17867 of the Revenue and Taxation Code provide

that a partnership is not "termnated;" for purposes of determin=
ing its final taxable year, until the winding up of partnership
affairs is completed. " (Cal. Admn. Code, tit. 18, reg. 17867,
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subds. (p)(1)(1) and (v)(1)(111)(a).)

“Respondent contends't hat aPpeI | ants1l partnership
was “"terminated" in 1955 when the partnership assets and 3
liabilities were distributed to appellants and they began
operating their own businesses using the assets fornerly

owned by the partnership. Respondent urges that the paynents
made by M. e during 1956 from the bank account formerly,
carried bP/' t he _pa_rtnershlﬁ were in satisfaction of pre-
existing [iabilities of the partnership which M. Doe had
assumed in late 1955, at the tine of the final accounting.
Therefore, it is argued, those disbursenments by Mr. Doe

were not a part of the winding up of partnership affairs.

. Appel lants allege that, as partners, they both nmade
deposits into the above mentioned bank account in 1956 and -
both had the authority to draw checks on it in paynment o '
obligations incurred-by the partnership. Appellants also
allege -that during 1956 the partnership conducted negotiations
with subcontractors and transacted business with the federal -
government regarding enployment taxes. ‘

The above allegations, if supported by either
docunmentary or testimonial evidence, would aid appellants
I n establishing the continued existence of the partnership
into 1956, No such substantiating evidence appears in the -
record. A bank statenment contained therein indicates that
on April 13, 1956, $1,500.00 was deposited in the account
which was carried under the name of the partnership. In
support of appellants' allegation that each partner deposited
one-hal f of that anount, evidencing their continued activity
as partners, they have submtted a photostatic copy of one
$750.00 check dafed April 12, 1956, payable to Celéste Con- _
struction Conpany and signed th Ronald G Doe. Though this
check tends to establish M. Doe's contribution to the account,
it does not prove that the remaining $750.00 was deposited by _
the other partner, M. Picking. The record also contains’copies
of two checks drawn on the account on April 12, 1956, presumably
payable to creditors of the partnership. Both'checks were
signed by M. Doe. Though other deposits and di sbursements
were al l'egedly nmade by both partners in 1956, they have offered"
no proof of those transactions. Nor is there any evidence- to
substantiate the other business transactions alleged by
appellants to have been carried, onby'the partnership in

1956 .

M. Doe's use of the bank account in the nane of
Cel este Construction Conpany would have been a convenient

means of paying debts of the forner partnership which were .
assumed by {ﬂm Al'l of the evidence bearing upon the identity.

of the person who nmade the deposits and di sbursenents shows
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that they were made by M. Doe, and appellants have produced
noevi dence that is inconsistent with respondent's contention

that M. Doe made them as an individual, pursuant to a settle-
ment agreenent reached by the partners "at the time of a final
accounting in 1955,

Lﬁon the record before us we nmust concl ude that
aﬁpellants ave failed to sustain their burden of proving
that the Celeste Construction Cbn?an%, continued to exist as
a partnership in 1956. Respondent therefore properly

included their distributive shares of the partnership income
for the, final year of its existence,1955, in appellantsl
i ndi vi dual income for 1955,

‘ ‘Pursuant to the views expressed in the opinion of
tﬁe qoard onfile inthis proceeding, and good cause appearing
t her ef or,

~IT 'I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant

to section 185950fthe Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of Ronald G

Doe agai nst a proposed assessment of additional personal incone

taxin the anmount of $2,507.15 for the year 1955, and of

Robert ¢. and Laura.Plcﬁlng agai nst a proposed assessment of
addi tional personal income tax in the amount of $2,525.20

for the year 1955, be, and the same is hereby sustaine

~ Done at  Pasadena , California, this 5th day
of April , 1965, by the State Board of Equalization.

h S i ,
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